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LINCOLN SMOKEFREE AIR ACT
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8.48.010 Title.

This Chapter dhdl be known asthe Lincoln Smokefree Air Act. (Ord. 18285 81; December
15, 2003; operative date: July 1, 2004).

8.48.020 Purpose.

The City Council does hereby find and declare that the purpose of this Chapter isto protect the
hedlthand welfare of employeesand the public by requiring nonsmoking and smoking areasto be separated
indl places of employment and public places.



Itistherefore declared to be the public policy of this City to encourage places of employment
and public places to diminate and prevent the health and safety risks posed by smoking at places of
employment and public places. The City Council authorizes the Hedlth Director of the Lincoln-Lancaster
County Health Department and law enforcement to administer and enforce this Chapter within the City of
Lincoln. (Ord. 18285 82; December 15, 2003; operative date: July 1, 2004).

8.48.030 Definitions, General Provisions.
For the purposes of this Chapter, the following words and phrases shal have the meaning
ascribed to themby this Chapter. (Ord. 18285 83; December 15, 2003; operativedate: July 1, 2004).

8.48.033 Definition; Bar.

Bar shdl mean any indoor area serving as a place of employment or a public place licensed for
the sdle and service of dcoholic beverages for on-premises consumption and where gross receipts from
the sde and sarvice of food condtitute less than sixty percent (60%) of gross receipts from dl business
activity conducted on the premises. (Ord. 18285 83.3; December 15, 2003; operative date: July 1,
2004).

8.48.040 Definition; Employed.
Employed shal mean hired, contracted, subcontracted, or otherwise engaged to furnishgoods
or services. (Ord. 18285 84; December 15, 2003; operative date: July 1, 2004).

8.48.050 Definition; Employee.

Employee shdl mean aperson who is employed by an employer in consideration for direct or
indirect monetarywage(s), profit, or other remuneration. (Ord. 18285 85; December 15, 2003; oper ative
date: July 1, 2004).

8.48.060 Definition; Employer.

Employer shdl mean a person, nonprofit entity, sole proprietorship, partnership, joint venture,
corporation, limited partnership, limited liability company, co-op, firm, trust, association, organization, or
other business entity formed for profit-making purposes, including retail establishments where goods or
sarvicesare sold, who employs one or more employees. (Ord. 18285 86; December 15, 2003; oper ative
date: July 1, 2004).

8.48.070 Definition; Guestroom or Suite.

Guestroom or suite shall mean deeping rooms and directly associated private areas, such as
bathrooms, living rooms, and kitchen areas, if any, rented to the public for their exdusve transient
occupancy induding, but not limited to guestrooms or suites in hotels, motdls, inns, lodges, or other such
establishments. (Ord. 18285 87; December 15, 2003; operative date: July 1, 2004).

8.48.080 Definition; Health Director.
Hedlth Director shdl mean the Director of the Lincoln-Lancaster County Health Department
or authorized representative(s). (Ord. 18285 §8; December 15, 2003; operative date: July 1, 2004).



8.48.090 Definition; Indoor Area.

Indoor areashdl meanthe areabordered ondl sides by afloor to calingwal is continuous and
solid except for closeable entry/exit doors and windows. (Ord. 18285 §89; December 15, 2003; oper ative
date: July 1, 2004).

8.48.100 Definition; International No-Smoking Symbal.

International no-smoking symbol shal mean a pictorid representation of a burning cigarette
enclosed in ared circle with ared bar acrossit. (Ord. 18285 8§10; December 15, 2003; oper ative date:
July 1, 2004).

8.48.110 Definition; Place of Employment.

Place of employment shdl mean an indoor area under the control of a proprietor that an
employee accesses as part of the course of employment without regard to whether work is occurring a
any giventime. Theindoor area shdl include, but is not limited to, work areas, employee breakrooms,
restrooms, conference rooms, meeting rooms, classrooms, employee cafeterias, and hdlways. A private
residence shdl not be considered a “place of employment”. (Ord. 18285 §11; December 15, 2003;
operative date: July 1, 2004).

8.48.120 Definition; Proprietor.

Proprietor shal meanany employer, owner, operator, supervisor, manager or any other person
who controls, governs, or directsthe activitiesina place of employment or public place. (Ord. 18285812
December 15, 2003; operative date: July 1, 2004).

8.48.130 Definition; Public Place.

Public Place shal mean an indoor area to which the public is invited or in which the public is
permitted, whether or not the public is always invited or permitted. A private resdence shal not be
considered a“public place”. (Ord. 18285 §13; December 15, 2003; operative date: July 1, 2004).

8.48.140 Definition; Smoking Room.

Smoking room shal mean aroom designated by aproprietor pursuant to Section8.48.170(4)
within a place of employment or public place where smoking may be alowed. (Ord. 18285 §14;
December 15, 2003; operative date: July 1, 2004).

8.48.150 Definition; Smoke or Smoking.

Smoke or smoking shdl mean the lighting of any cigarette, cigar, or pipe; or the possession of
any lighted cigarette, cigar, or pipe, regardless of itscompostion. (Ord. 18285 §15; December 15, 2003;
operative date: July 1, 2004).

8.48.155 Definition; Smoke Shop.

Smoke shop shdl mean any place of employment or public place devoted primarily tothe sde
of tobacco products and/or smoking accessories. (Ord. 18285 815.5; December 15, 2003; operative
date: July 1, 2004).



8.48.160 Smoking Prohibited; Exceptions.

It shall be unlawful for any person to smoke in a place of employment or apublic place, except
as desgnated by a proprietor pursuant to Section 8.48.170. (Ord. 18285 816; December 15, 2003;
operative date: July 1, 2004).

8.48.170 Proprietor to Prohibit Smoking; Exceptions.
(@ Itshdl beunlanful for aproprietor of any placeregulated by this Chapter to alow smoking
in any place of employment or public place, except asfollows:

(1) Inguedrooms or suites may be designated as an indoor area where smoking is
alowed, however, the number of rooms or suites designated for smokingmust bereasonably proportionate
to the preference of the users.

(2) Attimeswhenasdentific or andyticd laboratory, governed by state or federal law,
or alaboratory at acollege or university approved by the Nebraska Coordinating Commission for Post
Secondary Education, is conducting research into the hedtheffects of smoking, smoking may be alowed
as part of the study.

(3) In an employee breskroom that has been designated as an indoor area where
amoking is alowed (*smoking breakroom™) by employees, provided that the following requirements are
met:

()  Only employeesof the proprietor shdl bedlowedto smokewithinthe smoking
breakroom; and

() An employee breskroom designated for nonsmoking (“nonsmoking
breakroom”) shdl be provided. It shal have at least the same size and amenities as the smoking
breakroom; and

(i)  Thesmoking breskroom shal not serve asawork areafor any employeeand
no employee shdl be required to enter the smoking breakroominorder toreach the employee swork area.
This prohibition shall not apply to employees providing janitorid and maintenance services within the
smoking breakroom; and

(iv) The smoking breakroom shdl be separated from the rest of the place of
employment or public place, and from any other adjacent or connected place of employment or public
place, by solid walls, floors, celling, and doors equipped with automatic closng mechanisms; and

(v) Thesmoking breskroom shdl be at negative air pressure with respect to the
rest of the place of employment or public place, and from any other adjacent or connected place of
employment or public place, so asto prohibit the flow of air fromthe smoking breskroom into the place
of employment or public place; and

(vi) The smoking breakroom’s air shdl be immediately exhausted to the outsde
of the building by an exhaust fan rather than being recirculated within the smoking breakroomor any place
of employment or public place; and

(vii) No person under the age of eighteen shdl be dlowed to enter the smoking
breakroom.

(4) Inasgngle smoking roomwithinany place of employment or public place, provided
that it meets the following requirements



()  Thesmokingroomshdl be separated fromthe rest of the place of employment
or public place, fromany other adjacent or connected place of employment or public place, by solid walls,
floors, celling, and doors equipped with automatic closng mechanisms, and

(i)  Thesmoking room shdl beat negative pressure with respect to any adjacent
or connected place of employment or public place to prohibit the flow of air from the smoking room into
the nonsmoking portion of the place of employment or public place; and

(i)  Thesmoking room’'sair shdl be immediately exhausted to the outside of the
building by an exhaust fan rather than being recirculated within the smoking room or any place of
employment or public place; and

(iv) Themaximum sze of the smoking room shall be reasonably proportionate to
the preference of the users of the place of employment or public place; and

(v)  Anyserviceor amenity whichthe place of employment or public placechooses
to provide to the public or employees within the smoking room shal also be available to the public or
employeesin the rest of the place of employment or public place. Service or amenity shdl include, but is
not limited to televison, musicd entertainment, and seeting; and

(vi) No member of the public nor any employee shall be required to enter the
smoking roominorder to access commonareas of the place of employment or public place, including but
not limited to, halways, restrooms, lobbies, and waiting rooms; and

(vii) No person under the age of eighteen shdl be dlowed to enter the smoking
room.

(5 Smoking by anactor or actress as part of the character roleinathestrica production,
if smoking isan integrd part of the Sory.
(6) Inasmoke shop, provided that it meets the following requirements:

()  The smoke shop shdl be separated from any other place of employment or
public place by solid wals, floors, celling, and doors equipped with automatic closing mechanisms, and

(i)  Thesmoke shop shal be at negative pressure withrespect to any adjacent or
connected place of employment or public placeto prohibit the flow of ar fromthe smoke shop into another
place of employment or public place; and

(i)  The smoke shop are dhdl be immediatdy exhausted to the outside of the
building by an exhaust fan rather than being recirculated within the smoke shop; and

(iv)  No personunder the age of eighteendhdl be alowed to enter the smoke shop;
and

(v) Thesmoke shop shdl not sl or serve dcoholic beverages.

(7) Inabar, provided that it meets the following requirements:

()  Thelicensad manager of the bar shdl have placed onfileinthe officeof the City
Clerk anafidavit veifying that the grossreceipts fromthe sale and service of food condtitute lessthan 60%
of gross receipts from dl business activity conducted on the premises. If the proprietor of the bar isa
different personthanthe licensed manager, the proprietor shdl aso have the duty tofile the same affidavit;
and

(i) Theaffidavit(s) shdl be renewed at least annudly, upon the earlier of the filing
of angpplicationfor renewa of the liquor license for the bar, or the filing of an goplication for designation
of anew manager for the bar; and



(i)  All employees shdl have been informed of the fact that smoking is permitted
onthe premisesand that the employee will be exposed to the healthrisks associ ated withsmoking whether
or not the employee smokes.

(iv)  No person under the age of eighteen shal be alowed to enter abar.

(b) The proprietor shdl have an afirmative defense to any violation of this section if the
proprietor (1) verbdly requested a person to refrain from smoking within a public place or place of
employment where smoking is prohibited; and (2) took every reasonable step to prohibit the personfrom
smoking. “Reasonable step” shal not require the physica gection of a person by the proprietor from the
place of employment or public place.

() This Chapter shdl not be interpreted or construed to permit smoking where smoking is
otherwise restricted by other applicable laws. (Ord. 18285 §17; December 15, 2003; operative date:
July 1, 2004).

8.48.180 Signs Required; Requirements.

(@ Ifsmokingisnot dlowed by this Chapter and/or by the proprietor, the proprietor shdl post
at least one sgn a dl entrances of the place of employment or public place used by employeg(s) or the
public containing only the international no smoking symbol or only the words “no smoking,” or only the
words “no smoking under pendty of law.”

(b) If smoking is dlowed in conformance with this Chapter and by the proprietor, the
proprietor shall post at least one sign at al entrances of the place of employment or public place used by
employe(s) or the public containing only the words “no smoking except indesignated areaunder penalty
of law,” and

(1) Eachguestroomor suite designated asanindoor areawheresmokingisalowed shdl
have a 9gn posted whichindicates smoking is alowed within the guestroomor suite. Thesgn shdl indude
the words “smoking dlowed.” Each letter shdl be oneinch or larger in Sze. Thereshdl be a separately
posted sign on each entrance of the guestroom or suite.

(2) Each indoor area where research is being conducted, pursuant to Section
8.48.170(2), that requiresapersonto smoke, shdl have atemporary sign posted on al entrances used by
employe(s) or the public indicating that smoking is being dlowed for the purposes of the research.

(3) Each smoking breakroom, designated pursuant to Section 8.48.170(3), and each
smoking roomdesignated, pursuant of Section8.48.170(4) shdl haveasgn posted indicating that smoking
is dlowed within the smoking breakroom or smoking room. The sgns shdl indude the words “smoking
dlowed.” Each letter shdl be oneinch or larger in Sze. There dhdl be a separately posted sign on each
entrance to the smoking breakroom or smoking room.

(c) Proprietors shal conspicuoudy post or display required Sgns so that the signs are readily
viewable by employee(s) and the public. (Ord. 18285 §18; December 15, 2003; operative date: July
1, 2004).

8.48.190 Enforcement.

The Health Director and law enforcement agencies are hereby authorized to ingpect a place of
employment or public place at any reasonable time to determine compliance with this Chapter. (Ord.
18285 819; December 15, 2003; operative date: July 1, 2004).



8.48.200 Violations and Penalties.

(@& A personwho smokes in a place of employment or a public place in violation of this
chapter shal be deemed guilty of a misdemeanor and upon conviction thereof shdl be punished by afine
of up to five hundred dollars ($500) together with costs and/or up to six (6) monthsin jail with:

(1) A minimum fine of one hundred dollars ($100) and cogs for the firgt offense.

(2) A minimum fine of two hundred dollars ($200) and costs for the second offense.

(3) A minmumfine of five hundred dollars($500) and costsfor the third and subsequent
offenses.

(b) A proprietor of aplace of employment or public place upon whomaduty is placed by the
provisons of this Chapter, who shal fail, neglect, or refuse to perform such duty, or who shal knowingly
violateany of the provisons hereof, shdl be deemed guilty of amisdemeanor, and upon convictionthereof,
shdl be punished by afine of up to five hundred dollars ($500) together with costs and/or up to six (6)
monthsin jail with:

(1) A minimum fine of one hundred dollars ($100) and cogts for the firgt offense.

(2) A minimum fine of two hundred dollars ($200) and cogts for the second offense,

(3) A minmumfine of fivehundred dollars($500) and costsfor the third and subsequent
offenses.

(0 Eachindividud violation and each day thet the violation continues to exist shal conditute
aseparate and digtinct offense and shdl be punishable as such.

(d) Everyact or omissonof whatsoever nature condituting aviolaionof any of the provisons
of this Chapter by an officer, manager, supervisor, agent, or employee of any proprietor, if sad act or
omission is made with the authorization, knowledge, or approval of the proprietor, shal be deemed and
hed to be the act or omisson of such proprietor, and said proprietor shal be punishable in the same
manner asif said act or omisson had been committed by such proprietor personaly.

(e) The violations of any of the provisions of this Chapter by a proprietor shal be cause
sufficient to judtify the revocation or suspension of any permit or license that the proprietor has received
from the City of Lincoln for the place of employment or public place. Such revocation or suspension shdl
be cumulative with the pendty imposed by this Chapter, any other ordinance of the City of Lincoln, and
any other pendty or remedial consequence imposed by law. (Ord. 18285 8§20; December 15, 2003;
operative date: July 1, 2004).

8.48.210 Severability.

Each sectionand subsection of this Chapter is hereby declared to be independent of every other
section or subsection of this Chapter and invdidity of any section or subsection of this Chapter shdl not
invaidate any other section or subsection thereof. (Ord. 18285 8§821; December 15, 2003; operative
date: July 1, 2004).



